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NG.. 20035 
IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 


UNITED CALIFORNIA BANK, a 
California corporation, 


Appellant, 
vs. 
JOHN M. ENGLAND, as Trustee in 
Bankruptcy of FELDEN INDUSTRIES, 
ONG. , 
Appellee. 
On appeal from the United States District Court 


for the Northern District of California, 
Southern Division. 


REPLY BRIEF FOR APPELLEE 
INTRODUCTION 


The Referee, who was affirmed by the District Court 
held a chattel mortgage in favor of Appellant to be invalid . 
against the trustee in bankruptcy under Section 70(c) of the 
Bankruptcy Act. The mortgage in question was held invalid 
under Section 2957 of the California Civil Code, which secti: 
has now been repealed but was in effect at the time of the 
transaction and at the time of the Referee's decision. The 


decision of this Honorable Court may well be the last appel- 
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late decision involving Section 2957 of said Civil Code. | 

The property covered by the chattel mortgage was 
moved from Alameda County to San Mateo County and the appel- 
lant mortgagee failed to record the mortgage in San Mateo 
County, which the Civil Code required in the absence of the 
filing of a statement of recordation with the Secretary of 
State. 

STATEMENT OF FACTS 

The statement of facts set forth by Appellant is 
incomplete to a material degree. The following statement of 
facts is provided so that all of the facts of the case will be 
before the Court. 

On July 31, 1963, METAL FAB ENTERPRISES, INC., 
(hereinafter called METAL FAB) which had its principal place 
of business in the County of Alameda, State of California, 
executed a promissory note and a chattel mortgage (Exhibit 2) 
in favor of UNITED CALIFORNIA BANK (hereinafter called 
Appellant) covering certain personal property then located in 
Alameda County. The chattel mortgage was recorded in 
Alameda County on August 2, 1963. 

On or about August 29, 1963, FELDEN INDUSTRIES, INC., 
the bankrupt herein (hereinafter called the Bankrupt) purchased 
the assets of METAL FAB and assumed its liabilities (Tr. 6-7, 
Supp. Tr. 3-5), leaving METAL FAB with at most a hollow corpor- 


ee shell. At least one of METAL FAB's creditors did not release 


METAL FAB of its obligations, (Supp.Tr.10) so that all who were credito 
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of METAL FAB and did not release METAL FAB, remain creditors 
of METAL FAB despite the assumption of liabilities by the 
bankrupt. By reason of the assumption agreement they are 
also creditors of the Bankrupt. 

The acquisition of the assets and assumption of 
the liabilities of METAL FAB by the Bankrupt were closely 
scrutinized by a creditors’ committee of METAL FAB. (Tr. 13.) 
While Appellant was not a member of that creditors' committee, 
Appellant did attend meetings of the creditors’ committee, 
and was in agreement with and fully informed as to the trans- 
fer of METAL FAB's assets to the Bankrupt and the assumption 
of the liabilities of METAL FAB by the Bankrupt. (Tr. 13; 
see also Tr. 19.) 

The assets so acquired were moved by the Bankrupt 
to its premises in Menlo Park, San Mateo County, within 
approximately two weeks cf the date of acquisition and remained 
in San Mateo County at the time of the filing cf the petiticn 
in bankruptcy by the Bankrupt. (Tr. 7, 11.) The chattel 
mortgage was never recorded in the Countyof San Mateo, nor 
was a statement of recordation ever filed with the 
Secretary of State of California as required by statute, 
although such recordation or filing would have fully protected 
Appellant. Appellant negligently permitted a secret lien 
ee varrse. (Tr. 8.) 

The following facts were omitted by Appellant in 
its Brief, yet are determinative of this case. Prior to 
assumption of the liabilities of METAL FAB by the Bankrupt, 
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METAL FAB was indebted to CYCLONE SANDBLAST EQUIPMENT COMPANY 
(hereinafter referred to as CYCLONE). (Supp. Tr. 8-10.) At 
the time of the assumption of liabilities of METAL FAB by the 
Bankrupt, CYCLONE remained a creditor of METAL FAB and be- 
came a creditor of the Bankrupt. (Supp. Tr. 7, 8-10, Exhibit 
1.) CYCLONE was not aware of the existence of the mortgage 
and was a creditor of the bankrupt up to and including the 
date of bankruptcy. (Supp. Tr. 10.) CYCLONE at no time re- 
leased METAL FAB from its debts and to date remains a creditor 
of METAL FAB. (Tr. 10.) 

Therefore CYCLONE was a creditor of the Bankrupt who 
was a creditor of the mortgagor at the time of the execution of 
the mortgage. 

The Bankrupt voluntarily filed a petition in bank- 
ruptcy on July 14, 1964. The trustee subsequently filed an 
application for an order determining the lien of Appellant 
to be invalid as against the estate of the Bankrupt and on 
December 17, 1964, the Referee entered his order granting the 
trustee's application and declaring the chattel mortgage to be 
invalid as against the trustee. The District Court affirmed 
the Referee's order and the appeal is from this order. 

THE BASIS OF THE TRUSTEE'S RIGHTS 
The trustee's rights are derived principally from the 


provisions of Section 70(c)* of the Bankruptcy Act and from a 


"The trustee, as to all property, whether or not coming into 
possession or control of the court, upon which a creditor of 
the bankrupt could have obtained a lien by legal or equitable 
proceedings at the date of bankruptcy, shall be deemed vested 
as of such date with all the rights, remedies, and powers of a 
creditor then holding a lien thereon by such proceedings, 
whether or not such a creditor actually exists." 
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United States Supreme Court in Moore v. Bay, 284 U.S. 4, 
7 LL. Ed. 133. 

The United States Supreme Court in Moore v. Bay 
and subsequent decisions uniformly holds that the trustee 
is subrogated to the rights of any actual creditor of the 
bankrupt even though those rights would not otherwise be 
enjoyed by all creditors of the bankrupt. If a security 
interest, at the time of bankruptcy, is void as against 
one creditor, then it is void as against the trustee. 

The present security interest is void, under 
California law, as against one creditor of the bankrupt, 
to wit, CYCLONE, and therefore it is void as against the 
trustee. 


THE CHATTEL MORTGAGE IS INVALID AS AGAINST 
AN EXISTING CREDITOR OF THE BANKRUPT 


CYCLONE SANDBLAST EQUIPMENT COMPANY was a creditor 
of the Bankrupt at the time of the filing of the petition in 
bankruptcy and its claim remains unsatisfied. (Supp. Tr. 
8-9) CYCLONE was a creditor of the mortgagor, METAL FAB, 
prior to execution of the mortgage by METAL FAB (Supp. 

Tr. 8-9; Claim No. 54), and at all times thereafter. (Supp. 
Tr. 10.) CYCLONE did not release METAL FAB of its obli- 
gation. (Supp. Tr. 10.) At no time did CYCLONE have knowl- 
edge of the existence of the chattel mortgage. (Supp. Tr. 10.) 

The chattels were moved to San Mateo County 
shortly after they were transferred to theBankrupt. (Tr. 


7, 11.) The chattel mortgage was never recorded in San Mateo 
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County and Appellant did not avail itself of its right to 
file a statement of recordation with the Secretary of State 
pursuant to Civil Code Section 2957, (Tr. 8, App. Opening 
Brief, p.3.) which would have protected it no matter to 
what county the mortgaged property was removed. 

A chattel mortgage is valid as against creditors 
of the mortgagor and others, if it is recorded in the county 
in which the chattels are located. (Civil Code §2957)* 
This protection continues only so long as the chattels re- 
main in the county in which the mortgage is recorded. If 
the chattels are removed to another county, the protection 
ceases. This is true, whether or not the mortgagee learns 
that the chattels have been moved. However, Appellant knew 
and participated in the transfer of assets from METAL FAB 
to the Bankrupt (Tr. 13) and so knew that the removal of 
chattels was imminent, and certainly was aware of the re- 
moval when it signed the assumption agreement. (Exhibit 1) 
Even after that date Appellant did not record in San Mateo 


County. 


* "A mortgage of personal property or crops is void as against 


creditors of the mortgagor and subsequent purchasers and en- 
cumbrancers of the property in good faith and for value, unless 
....lhe mortgage, if of personal property other than crops 
growing or to be grown or animate personal property, is recorded 
in the office of the recorder of each of the counties where the 
property mortgaged is located and where the mortgagor resides 

at the time the mortgage is executed, provided that in case the 
mortgagor is a nonresident of this State no recordation where 


the mortgagor resides is required, and, in case the property 
a6 
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Naturally, the Legislature has provided a method 
by which a mortgagee can continue the perfection of the 
chattel mortgage in the event the chattels are removed to 
another county. In fact, the Legislature has provided 
three alternative methods. A mortgagee may adopt the 
method which is the most convenient. Under Civil Code 
Section 2957, a mortgagee may, upon removal of the chattels 
to another county, reperfect the mortgage by one of three 
methods. The mortgagee may: 

(1) Rerecord the mortgage in the county to which 
the chattels are moved. 

(2) At any time after the mortgage is executed, 
file with the Secretary of State a statement of recordation. 

(3) Take possession of the property, and sell it 


as authorized in Civil Code Section 2966. (Civil Code §2965)** 


* mortgaged is thereafter removed to another county of this 
State, either the mortgage is recorded in that county or there 
yt 28 (Civil Code, §2957. 
en personal property mortgaged...is removed from the 
county in which it is situated, constructive notice of the 
mortgage imparted by recordation shall not be affected thereby 
for 30 days after such removal; but after the expiration of 
such 30 days, said recordation shall not impart constructive 
notice while said property remains removed from the county: 
(1) Until the mortgagee causes the mortgage to be recorded in 
the county to which the property has been removed; or (2) Un- 
less the mortgagee causes cr has caused a statement of recor- 
dation to be filed; or (3) Until the mortgagee takes possession 
of the property as prescribed in the next section. The state- 
ment of recordation shall be filed with the Secretary of State, 
signed by the mortgagee, stating that a mortgage of personal 
property has been recorded, the kind or kinds of personal pro- 
perty mortgaged, recording data as to permit the record to be 
located, and the name and chief place of business of each of 
the mortgagor and mortgagee....'' (Civil Code, §2965.) 
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The statement cf recordation referred to above 
is simply a statement, signed by the mortgagee, stating that 
a mortgage of personal property has been recorded. The state- 
ment includes the kinds cf personal property mortgaged, the 
recording data to permit the record to be located, and the 
name and chief place of business of the mortgagee and mort- 
gagor. 

The statement of recordation is foolproof pro- 
tection to the mortgagee which relieves him of the burden 
of keeping track of the mortgaged property. If the mort- 
gagee files this simple statement with the Secretary of 
State, the property may be moved from county to county with- 
out prejudicing his rights. 

Any prudent mortgagee of personal property would 
obviously file a statement of recordation with the Secretary 
of State as to each chattel mortgage. The failure to do so 
constitutes an assumption of the burden of watching the pro- 
perty and rerecording in another county if the property is 
moved. 

Appellant failed to avail itself of the simple 
protection offered by statute - protection designed to 
enable mortgagees to relax and forego periodic surveillance 
of the chattels. Having failed to take ordinary caution and 
having failed to pursue any of the several protective courses 
provided by statute, Appellant can hardly complain that a 
creditor of the mortgagor, CYCLONE, is thus enabled to set 
aside the chattel mortgage. 
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Appellant is in no position to complain that the 
statutes should not be followed exactly or that the Legis- 
lature might have devised a scheme more likely to impart 
actual notice to certain creditors. The recording statutes 
are very precise and they require, upon removal of chattels 
to another county, recordation of the mortgage in the county 
to which the chattels were moved, unless the mortgagee has 
elected to file a statement of recordation. 

Appellant appears critical of the method established 
by the Legislature to provide notice to creditors. The Cali- 
fornia Supreme Court has held, while considering the very 
statute at hand, that ''(W)hat is 'notice to the world’ must 
be and is committed to the legislative judgment.'"' (Hopper v. 
Keys, 152 Cal 488, 494) The California Supreme Court indi- 
cates in its opinion that some states hold that recordation 
of the mortgage in the county in which the chattels are 
located is "notice to the world", even if the chattels are 
subsequently moved. However, California has decided, by 
statute, that such recordation is not notice after the 
chattels have been moved. 

The California Supreme Court in Hopper v. Keys, 
supra, indicated that the procedure established by the Legis- 
lature is inflexible and is "indispensably necessary to pre- 
serve the rights of the mortgagees against creditors...." 


(152 Cal at 494-5) The court continued: 
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"In fact, the language of Section 2965 of the / 

Code is so plain and unambiguous that construc- 

tion is unnecessary. e failure of the appel- 

lants to do either of the things in Sonoma County 
required by that section had the effect, in our 
opinion, of exempting ipso facto, the property 
from the operation of the mortgage, so far as it 
affected creditors of the mortgagor." 

(at 152 Cal. 495) (emphasis added) 

The Court pointed out that recordation is a sub- 
stitute for manual delivery and that "all rights accruing 
by virtue of such mortgages can be protected and preserved 
only by fully meeting the requirements of the statute and 
strictly observing its provisions.'' (152 Cal. at 493) The 
California Supreme Court notes the strong policy of the law 
against secret liens'"and that mortgages of personal property 
are permitted only in certain specified cases, and then only upon 
the observance of certain formalities....'' (152 Cal. at 494) 
(emphasis added) 

Appellant contends, beginning at the bottom of 
page 13 of its Brief, that even if the mortgage had been re- 
corded in San Mateo County, it would not have imparted notice 
to creditors of the Bankrupt. We note from the above dis- 
cussion that strict compliance with the recording statutes 
is required and that it does not matter whether the re- 
cordation would have imparted notice to creditors of the 
Bankrupt. 

However, recording of the chattel mortgage in San 
Mateo County would in fact have imparted notice to creditors 


of the Bankrupt who knew of the transfer of assets of METAL 


FAB to the Bankrupt. Such creditors, when checking the 
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San Mateo County Recorder's Office for recordation of a 
chattel mortgage, would check both in the name of the Bank- 
rupt and in the name of METAL FAB and so learn of the exis- 
tence of the chattel mortgage. Thus, Appellant's contention 
that such recordation would be futile is erroneous. 

It is important to note that under Civil Code 
Section 2957, a chattel mortgage not properly recorded 
(in the absence of a properly filed statement of recordation) 
is "void as against creditors of the mortgagor...!' CYCLONE 
was and still is a creditor of the mortgagor, METAL FAB. 

In the decision relied upon by Appellant (Talcott v. Hurlbert 
(1904) 143 Cal. 4) there was no "creditor of the mortgagor" 
at the time in question, by reason of a release of the mort- 
gagor by his creditors, and therefore the statutory require- 
ment was not met. The case of Talcott v. Hurlbert , relied 
upon by Appellant, is for that reason inapplicable. 

CYCLONE had no actual notice of the mortgage and, 
by reason of Appellant's failure to comply with the require- 
ments of Civil Code Section 2957, had no constructive notice. 
The mortgage became a secret lien after the chattels were 
moved. 

There can be no question that Section 2957 applies 
to CYCLONE, as CYCLONE was a creditor of the mortgagor prior 
to execution of the mortgage and such prior creditors are 
protected. As stated at 1 Witkin, Summary of California Law, 


pp. 685-686: 
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"The defective mortgage is void as against subse- 


quent creditors of the mortgagor without notice, 
and subsequent purchasers and encumbrancers in 
good faith. for value, and without notice. (CC 
6205 1% 2973.) ACE. Ute. Gam. C* 89-30ie) 

It is also void as against all prior creditors of 
the mortgagor, even if they had actual notice. 
Under CC $3973, the mortgage is valid as to persons 
who have actual notice before parting with value. 
The prior creditors, i.e., those who have extended 
credit before the execution of the mortgage, are 
no longer in a position to withhold that credit, 
and hence are entitled to protection regardless 

of whether they have notice of the invalid mort- 
gage. (Old Settlers' Inv. Co. v. White (1910) 

158 Cc. 236, TT0 P. 922; Noyes v. Bank of Ital 
(1929), 206 _C. 266.\274. 2, o8: Rolando v. Everett 
(1946)72 C.A. 2d 629, 165 P. 2d. 33; see 19 So. 
Cal ol. eve 444.) "' 


The California Supreme Court has construed Section 
2957 as applied to existing creditors. (Noyes v. Bank of 
Italy, 206 Cal. 266) This court has recognized and applied 
the construction of the California Supreme Court in its 
decision in Bank of America v. Sampsell, 114 Fed. 2d. 211, 212. 
"The California courts have construed the general chattel 
mortgage recording statute...in para materia with Section 
3440 of the Civil Code as requiring an immediate recording. 
Failure promptly to record renders the mortgage invalid as 
against all creditors who become such prior to the date of 
recording.'' There can be no doubt that the mortgage was 
invalid as against CYCLONE. 


THE CHATTEL MORTGAGE IS INVALID AS AGAINST THE 
TRUSTEE 


Having established that the mortgage is invalid 


as against CYCLONE and noting further that CYCLONE was an 
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actual creditor of the Bankrupt as of the date of bankruptcy, 
it necessarily follows that the mortgage is invalid as against 
the trustee. 

Appellant devotes all of its energies to demonstrating 
that the trustee cannot successfully rely upon the rights of a 
hypothetical creditor. The trustee did not rely upon the rights 
of any hypothetical creditor and the Referee did not base his 
decision upon such a ground. 

This Court, in a recent opinion, (Pacific Finance 
Corporation v. Edwards (1962) 304 F, 2d. 224, 228.) redeclared 
that under Bankruptcy Act Section 70(c) the trustee succeeds 
to the rights of an actual creditor of the bankrupt whether or 
not that creditor actually obtained a lien upon the property 
of the bankrupt. It is enough that the actual creditor could 
have obtained a lien. Under the California attachment and 
execution laws, CYCLONE could have obtained such a lien. 

While there has been considerable discussion and 
some confusion in recent years as to the limits of the ability 
of the trustee to succeed to the rights of a hypothetical 
creditor, the United States Supreme Court and other Federal 
courts have held that the trustee succeeds to the rights of 
an actual creditor. (Moore v. Bay, 284, U.S. 4, 76 L. Ed. 
133, Zamore v. Goldblatt, 194 F. 2d. 933, 934-935.) 

In Zamore v. Goldblatt, supra, the Court of Appeals 


for the Second Circuit met the question head on: 


see 


ee 

A, ee ele ee Ld 
ee ee Le eae 
Siw ay (ol wise 24 ets ous 
arenreemeyee day Va rs TRAE Lees ve We liu 
eT me) equ oe L £8 Deoie in ef lemioe relied te 
belies seth ibewe Teusas wd: red Geuees ur OF worded 

‘ew See 4 Astor dite? Of) Soe | ooell © erie 


7M s Vode Ser leers Her Blin TT eel oe 

Mie Dida AL? AlhwAE TW peed Ae aye? arse 
Miia at lt owe oe tyke) Comm sl loi 
iwsthedionst © Je enetdli VW Mt WVeseme of S4e5etlg 
iesebe i tedi6 fee Ered eomene eerae Sedinid ol . 

tw erettie whe wo cles wcoawem at? vrarld bie! eose 
ee eae on ee) ee | ee 
ee oe ee ee! Pt 


ain ae ~ — 7 * iy OUR e A ‘ae : te ee 


ve Oe Othe, A lee ~ bier ide Dive ® | 


"It is argued by the appellants that the trustee 
could not attack the mortgage because he represented 
only one small creditor whose claim arose before the 
date of the filing but one creditor who could attack 
it was enough to void the mortgage under Section 7/0 
sub. c of the Bankruptcy Act, iT UTS .€.A. Fano, sub. 
c, against later sree ae represented by the trustee. 
Moore v. Bay, 284 U.S. 4, 52S. @t. 3, 76 L. Ba. Wee 
If re Saens, 4 Gir. 30 F. 2d 5Sd0, 514, si; City of 
New. York v. Rassner, 2 Cir. 127 F. 2d 703, 707. 

(194 F. 2d at 934, 935.) (emphasis added) 


In City of New York v. Rassner 127 F. 2d 703, 707, 
the court also distinguished between the rights of creditors 
generally and the rights of a particular creditor: 

"Tt is true that the chattel mortgages were valid 

as against the bankrupt. But in many cases chattel 

mortgages are valid as against some creditors and 

not others; and yet ever since Moore v. Bay, 284 

U.Se 4, 52 S.6te. 3, Joe Lelid:.°132% 7oRReiia 1193, 

it has been considered proper to invalidate a 

mortgage in toto even though the only creditor 


entitled to invalidate has an insignificant claim, 
and proper to distribute the proceeds among all the 


creditors. See General Motors Acceptance Corp. v. 
Coller, 6 Cir., 106 F.2d 584, certiorari denied 309 
Ugs: 682, 60 S.Ct. 723, 94 L.Bdl 1026;3@ori ee 
Cogart, 5°Cir., 15 F.2d V9 
In Gonley ». Cozart,,.115eF .2dmiaioyetie @Gaurt held: 
"A claim void as against some of the creditors of 
a bankrupt may be avoided in its entirety by the 
trustee even though creditors generally benefit by 
the avoidance. [citations]'' (115 Fed.2d at 121.) 
While innumerable other cases may be found supporting 
the succession by the trustee, under Section 70(c), to the 
rights of an actual creditor of the bankrupt, further examples 
would merely be cumulative. Appellant has not and cannot answer 
the doctrine enumerated by the United States Supreme Court in 


Moore v. Bay, but instead relies upon the irrelevant discussion 


of the rights of hypothetical creditors. 
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INAPPLICABILITY OF TALCOTT v. HURLBERT 


Appellant relies upon the decision in Talcott v. Hurlbert, , 
143 Cal. 4 (1904). That decision is not controlling in 
this case. 

The decision in Talcott v. Hurlbert arose under 
the old California Insolvency Law. The purchaser of the 
mortgaged property had been adjudged insolvent and an 
assignee was appointed. As the Court noted (143 Cal. at 
p. 7), ‘The assignee (i.e., the assignee of the insolvent 
party) can be allowed no greater rights than the 
corporation would have had in the case."' By contrast, 
under Section 70c of the Bankruptcy Act, the trustee in 
bankruptcy is entitled to greater rights than the bankrupt. 
The trustee succeeds to the rights of creditors of the 
bankrupt. | 

In Talcott v. Hurlbert, the creditors of the 
mortgagor, upon assumption of the mortgage by the assignee 
of the mortgagor released the mortgagor of its debts. 
Thus, in that case there were in fact no "creditors of the 
mortgagor'' as required under Section 2957 of the Civil Code. 
In the present case one of the creditors of the mortgagor, 
to wit, CYCLONE, did not release METAL FAB, the mortgagor. 
Thus, in this case there remains a creditor of the mortgagor 
as required by the statute. 

Because there was no creditor of the mortgagor who 


could object to the unrecorded mortgage in Talcott v. Hurlbert, 
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the case was determined upon that fact and the remainder 
of the decision constitutes dicta. 

The result reached by the Referee, and affirmed 
by the District Court, is consistent with decisions 
reached under similar facts, although by different 
reasoning, by the Court of Appeals for the Second Circuit 
in the case of In re Rambler Cafeteria, Inc., 9 Fed.2d 831, 


and by the Court in Fidelity Trust Co. v. Staten Island 
Clay Co., 70 N.J. Eq. 558, 62 Atl. 441. 
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CONCLUS ION 


The trustee, appellee herein, submits that the 
facts conclusively establish the following points: 

1. The chattels subject to the chattel mortgage 
were moved from Alameda County to San Mateo County and no 
steps were taken, as required by statute, to continue the 
perfection of the chattel mortgage. 

2. By reason of the failure of Appellant to 
continue the perfection of the mortgage by re-recording 
the mortgage or by filing a statement of recordation, the 


"creditors of the mortgagor." 


mortgage was void as to 

3. Cyclone was a "creditor of the mortgagor." 

4, The mortgage was void as against Cyclone. 

5. Cyclone is a creditor of the bankrupt. 

6 The mortgage is therefore void as against 
the trustee, the appellee herein. 

The appellee respectfully submits that the order 
of the Referee, affirmed by the District Court, is correct 
in all respects and that the order of District Court 
sustaining the Referee should be affirmed. 

DATED: March 28, 1966 

Respectfully submitted, 
AUGUST B. ROTHSCHILD 


WILLIAM KELLY 
ROTHSCHILD & KELLY 


By___ August B. Rothschild 
August B. Rothschil 
Attorneys for Appellee 
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C ded dees Bel Com Th EB 


I hereby certify that in connection with the 
preparaticn of this Brief I have examined Rules 18 and 
19 of the United States Court of Appeals for the Ninth 
Circuit, and that, in my opinion, the foregoing Brief is 


in full compliance with those rules. 


August B. Rothschild 
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AFFIDAVIT OF SERVICE 


UNITED STATES OF AMERICA ) 
NORTHERN DISTRICT OF CALIFORNIA )_ ss. 
CITY AND COUNTY OF SAN FRANCISCO ) 

WILLIAM KELLY, being first duly sworn, deposes and 
says: 

I am a citizen of the United States over the age 
of 18 years and not a party to the within above entitled 
action; my business address is 155 Montgomery Street, 

San Francisco, California. 

On March 28, 1966, I served the within REPLY 
BRIEF FOR APPELLEE upon the persons named hereafter by 
placing a true copy thereof enclosed in a sealed envelope 
with postage thereon fully prepaid in the United States 
Post Office mail box at San Francisco, California, 
addressed as follows: 

JOHN K. DERHAM 
JOSEPH A. KIERNAN 
RODNEY G. COMMONS 
PAUL R. SPECKMAN, JR. 


405 Montgomery Street 
San Francisco, California 94104 


WILLIAM KELLY 
WILLIAM KELLY 


Subscribed and sworn to before 
me this 28th day of March, 1966. 


(Seal) 
FRANCES R. WIENER 
NOTARY PUBLIC 
In and for the City and County of 
San Francisco, State of California. 
My Commission expires: February 17, 1970. 
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